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"'If I operate Google, I can find anything... Google is like God. God
is wireless, God is everywhere, and God sees everything."
Well, in light of Google's current legal troubles, if there ever were an
appropriate time to summon its divine interventionist powers, this would
probably be it.

I.

Introduction

In what has been called a "massive copyright infringement" on existing literary copyrights, Google has decided to copy millions of books into a

* University of California, Hastings College of the Law, J.D. Candidate, 2007; Whittier College,
B.A., 2002.
1. Interview with Alan Cohen, Vice President, Airspace in Thomas L. Friedman, THE
WORLD IS FLAT. A BRIEF HISTORY OF THE TWENTY-FIRST CENTURY, pg. 159, (1st ed., Farrar,
Straus and Giroux, 2005).
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database, and offer snippets of those books - free of charge - to its patrons.
The mechanics of the operation are simple: users input search terms (presumably, the title, author or text of a book the Internet user would like to
view) into a search prompt, Google then retrieves relevant pages of the
book, and displays them on the screen. The user is then able to browse
through the book on the Internet. Through Google's Print Library database,
millions of books are instantly accessible to anyone with a keyboard, all on
Google's dime. A simple idea, sure, but its ramifications for the current
state of copyright law and the concept known as the "library" are complex.
Google's plan to digitize the world's books has inspired conflicting
opinions, with some people viewing it as a beneficial service that brings
more information to more people, and others wary of the consequences of
infusing scholarship and commercialism.
Parts II and III of this note will give an overview of the Google's digitization projects. Part IV will address several specific criticisms of the Library from a library specialist's perspective in addition to arguing that the
notion of the "library" must be broadened to include commercial information enterprises such the Print Library. This will allow the Library to come
within the library exemption to copyright infringement liability, which is
essential because the Print Library reflects the spirit of innovation that the
copyright laws were designed to protect. Part V will then focus on the history of the library exception to copyright infringement..
Google, Inc., headquartered in Silicon Valley, California, operates one
of the most visible portals on the Internet. The $127 billion 2 search engine's array of services includes everything from Google Earth, an interactive, realistic 3-D map of the world, to Gmail, the wildly popular email service. 3 By providing these services through highly interactive tools in an
increasingly dazzling Internet medium, the media giant empowers users to
"do what they think best with the information they want.",4 And Google finances all of this through its advertising program - one largest and fastest
growing programs in the industry.5
2. This figure represents Google's current market capitalization. Yahoo Finance Key Statistics for Google Inc., http://fmance.yahoo.com/q/ks?s=GOOG, (last visited October 8, 2006).
3. For a listing of Google's services, see Google, About Google, http://www.google
.com/about.html (last visited March 14, 2006) [hereinafter About Google].
4. THOMAS L. FRIEDMAN, THE WORLD isFLAT: A BRIEF HISTORY OF THE TWENTY-FIRST
CENTURY 157 (1st ed., Farrar, Straus and Giroux) (2005) (quoting Eric Schmidt, CEO of
Google).
5. Press Release, Google, Google Builds World's Largest Advertising and Search Monetization Program Company introduces automated content-targetedads; Advertising customer base
surpasses
100,000
(Mar.
4,
2003),
http://www.google.com/
press/pressrel/advertising.html (last visited Mar. 14, 2006).
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Galvanizing this approach to business Google's mission, which is to
"organize the world's information and make it universally accessible and
useful."6 Remaining consistent with this mission without harming the
rights of information-creators and information-seekers has proven to be
quite a task. Although it seems that Google's latest effort to make information "universally accessible" to all may prove too bold for current confines
of copyright law, the media giant may find sanctuary in what heretofore has
appeared to be the unlikeliest of places: The Library Exemption.
II. The Google Digitization Projects
The Google Print Project has two parts: the Partner Program and the
Library Project.7 Under the Partner Program, publishers controlling the
rights of a certain work can authorize Google to scan the full text of the
work into Google's publicly searchable database.8 After users input a
search query, Google retrieves bibliographic information concerning the
book as well as a link to relevant text in the book.9 That link provides users
with a full page containing the search term, as well as a few pages before
and after that page.10 Other links on the page allow users to purchase the
work directly from the publisher or booksellers, or visit the publisher's
website. 11 In addition, publishers share in advertising revenues if they
agree to the inclusion of advertisements on the same page as the retrieved
search results. 12 This Partner Program raises no copyright issues because
Google receives permission from copyright
holders before it scans copy13
righted works into its searchable database.
Under the Library Project, Google plans to copy and digitize over 18
million volumes contained in the libraries of Harvard, Stanford, Oxford, the
University of Michigan, and the New York Public Library. l4 Unlike the
Partner Program, Google does not seek the permission of copyright holders
before it copies their works into its search index. After inputting a search

6. Google, Corporate Information, Company Overview, http://www.google.com/
corporate/index.html (last visited Mar. 14, 2006).
7. Jonathan Band, The Google Library Project: Both Sides of the Story, 2 PLAGIARY:
CROSS-DISCIPLINARY STUDIES IN PLAGIARISM, FABRICATION, AND FALSIFICATION 1, 1 (2006),

http://www.plagiary.org/Google-Library-Project.pdf (last visited Mar. 13, 2006) [hereinafter
Band].
8. Id.
9. Id.
10. Id.
11. Id.
12. Id.
13. Band, supra note 7, at 1
14. Elisabeth Hanratty, Google Library: Beyond Fair Use?, 2005 DUKE L. & TECH. REV.
10, 10 (2005) [hereinafter Hanratty].
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string into the search prompt, users will be able to browse the full text of
materials in the public domain, but will only be able to see small snippets
of text immediately surrounding the search term in books that remain under
copyright.' 5 Google integrates contextual advertising into the search results, pointing searchers to online book vendors. 16 However, unlike the
Partner Program, Google does not allow publishers to share in the advertising revenue derived from the Library Project. 17
The Library Project also differs from the Partner Program with respect
to the amount of text Google allows users to view. Under the Library Project, Google does not permit users to view entire pages of text, as under the
Partner Program.18 Nor does it allow users to view the book in its entirety,
as with works in the public domain.' 9 The only way that a full page of text
will be viewable to users is where a publisher decides to transfer their
copyrighted book into the Partner Program, in which case it would be under
the agreement between Google and the copyright holder.20 As another protective measure, Google disables the user's print, save, cut and copy functions on the text display pages so that the user is limited to reading the information on the screen. 2' Further, if a search term appears many times in
a particular book, Google will display no more than three snippets, thus
preventing the user from viewing too much of the book for free.
And
Google will not display any snippets for certain reference books, such as
dictionaries, where the display of even snippets could harm the market for
the work.23
Google allows users to access a limited portion of any given book
each month.2 4 In addition, users can also only browse two pages backward
and forward from any page where their search term appeared. 5 Google
also has an opt-out policy, through which publishers can provide Google
with a list of works that they do not want included in the Library Project.

15. Band, supra note 7, at 1.
16. Google, Google Library Project FAQs, http://books.google.com/googlebooks/
common.html (last visited Mar. 8, 2006) [hereinafter Google LibraryFAQs].
17. Id.
18. Id.
19. Id.
20. Id.
21. Google, Library Project - An enhanced card catalog of the world's books,
http://books.google.com/googleprint/library.htm (last visited October 8, 2006).
22. Band, supra note 7, at 1.
23. Id. at 1-2.
24. Google, Google Book Search, Your Content Is Protected, http://print.google.com/
services/printjtour/print4.html (last visited Mar. 19, 2006).
25. Id.
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Google will then exclude these works from digitization.26 Lastly, Google
provides participating libraries with an electronic copy of the works they
contributed to the project.
The concept of mass digitization is not new. Yahoo, Inc., another
Internet portal, recently formed the Open Content Alliance, under which
universities such as the University of California and entities such as the
Internet Archive will host digitized works.27 Microsoft recently announced
that it would be digitizing 100,000 volumes from the British Library.28
December of 2004 saw the unveiling of Google Scholar, which offers users
a simple tool to search through scholarly literature.2 9 The difference between these projects and the Print Library is that they involve only works in
the public domain or works where the owner has opted-in to the digitization, whereas under the Print Library, Google intends to copy copyrighted
books without the owner's authorization, as well as works in the public
domain.30
III. Litigation
On September 20, 2005, the Authors Guild (an association of published authors with more than 8,000 members) and several individual authors sued Google for copyright infringement. 31 The suit alleged that the
multi-billion dollar search engine and advertising giant had been engaging
in "massive copyright infringement" at the expense of the rights of individual writers. 32 The complaint mentioned Google's plans to "reproduce the
Works for use on its website in order to attract visitors to its web site and
generate advertising revenue thereby. 3 3 The Guild further asserted that
Google should have sought the express permission of each of these authors
or publishing companies before it began digitizing the books for its own

26. Google, Google Book Search, Your Content Is Protected, http://print.google.com!
services/print-tour/print4.html (last visited Mar. 19, 2006).
27. Band, supra note 7, at 2.
28. Id.
29. Google, About Google Scholar, http://scholar.google.com/scholar/about.html, (last visited Mar. 13, 2006). The service allows users to "search across many disciplines and sources:
peer-reviewed papers, theses, books, abstracts and articles, from academic publishers, professional societies, preprint repositories, universities and other scholarly organizations. Google
Scholar helps [users] identify the most relevant research across the world of scholarly research."

Id.
30. Band, supra note 7, at 2-3.
31. Press Release, Author's Guild, Authors Guild Sues Google, Citing "Massive Copyright
Infringement"
(Sept.
20,
2005)
http://www.authorsguild.org/news/sues-googleciting.htm (last visited Mar. 13, 2006).
32. Id.; see Pl.'s Comp. 3 (Sept. 20, 2005).
33. Id. at 4.

HASTINGS CoMM/ENT L.J.

r29:75

commercial use.3 4 One month later, five major publishers - McGraw Hill,
Pearson, Penguin, Simon & Schuster, and John Wiley & Sons - brought a
separate action against Google. Neither group sued the libraries for making
the books available to Google, nor for the copies Google is making for
them.35 In 2006, French publishing group La Martiniere initiated its own
suit against Google, alleging that Google, by scanning copyrighted books
into its database, breached the publishers' intellectual property rights. The
suit, filed in Paris, appears to be the first international attack on Google's
digitization enterprise.36
IV. Toward A Re-Conceptualization of The Library
A.

Criticisms

Supporters of the digitization project accuse its detractors of being too
"sentimental" to brick-and-mortar libraries. 37 They claim that these sentimentalists are exalting the physical form of the "library" over its substance,
i.e., a place where people go to gather information. Further, while the list of
publishers signed on to Google Print appears to be extensive, experience
with new technology in other contexts has shown that the affected industry
is generally slow to adopt new technologies or ways of doing business,
even when those technologies turn out to be in best interests of the industry.38 Critics have been skeptical as well as harsh, but they generally agree
that the Library has important and immediate implications for the future of
scholarship, the law, and technology.
Perhaps the most "scathing" 39 critique of the Library came in an essay
by Rory Litwin, librarian and creator of Library Juice, an online discussion
forum devoted to librarianship and politics. In the essay, Litwin raises several important points, including: the Print Library's "monetization" of in34. Id. at 2.
35. Id. As of this writing, these cases were still pending.
36. BBC News, French book publisher sues Google, http://news.bbc.co.uk/2/hi/
entertainment/5052912.stm (last visited Aug. 1, 2006).
37. Rory Litwin, On Google's Monetization of Libraries, Library Juice (Dec. 17, 2004)
http://www.libr.org/juice/issues/vol7/LJ_7.26.html#3 (last visited Mar. 14, 2006) [hereinafter
Litwin].
38. Hanratty, supra note 14, at 35. See also id. at n.125-6 (recounting the Sony Corp. of Am.
v. Universal City Studios, Inc., 464 U.S. 417 (1984) litigation as well as the file sharing cases).
39. See Library Juice (displaying on the homepage that the website is focused: "[o]n the
intersection of libraries, politics and culture") http://libraryjuicepress.com/blog/ (last visited Mar.
14, 2006). See also Konrad Lawson, Rory Litwin. Critique of the Google Library Project, Munnin (Dec. 18, 2004) (referring to Litwin's essay as "a scathing critique of the new project to digitize some or all of the contents of several major research libraries by Google")
http://muninn.netfblog/2004/12/rory-litwin-critique-of-the-google-library-project
.html (last visited Mar. 14, 2006).

20061

DIGITIZED SCHOLARSHIP AND THE "LIBRARY" CONCEPT

formation and the corporate bias it may introduce to the scholarship process, how it protects user privacy, and the "disintermediation" and "democratization" effects it entails for library resources and services. In the interests of brevity, each point is briefly examined below.
B.

Disintermediation, Monetization & Corporate Bias

Litwin believes that the Print Library carries with it grave implications
for the public policy objectives of traditional libraries. He says that
Google's plan to provide advertising links to booksellers as well as libraries
"is not a victory for libraries" if its real meaning is "simply the transfer of
all of this information out of our humanistic institution and into the marketplace. 40 He articulates the traditional notion of the "library," reminding
us that it is a "weighty" and "loveable" institution, and that the fulfillment
of its objectives - namely, "equity of access, collective ownership, privacy,
organization, bibliography, and librarianship as a profession" - will be hindered once Google begins marketing its "great reservoir of text. 4 1 The
commercialization of libraries, he says, has grave "implications both for the
institution's democratic character and for the quality of people's research.

42

Many if not most similarly situated library specialists share Litwin's
views, even though most agree that the Print Library has significant social
utility. 43 The theme that consistently unifies their misgivings about the Library is that commercialism and scholarship simply do not mix, and that
efforts to commercialize the information adduction process will inevitably
negatively affect the "quest for truth., 44 Certainly, this is a valid observation, but it is important to remember that perhaps the most important role of
the library is to facilitate scholarship and learning. 45 Unfortunately, however, most of the world's premier libraries, such as those located at Harvard
and Oxford Universities, are inaccessible to many, and remain a bastion of

40. Id.
41. Litwin, supra note 37.
42. Id.
43. Band, supra note 7, at 7.
44. Konrad Lawson, Rory Litwin: Critique ofthe Google Library Project, Munnin (Dec. 18,
2004) (saying that this position is based on "an assumption that the libraries have sold their books
and souls to Google and that this demonic internet giant can now proceed with the destruction of
mankind's
common
quest
for
truth")
http://muninn.net/blog/
2004/12/rory-litwin-critique-of-the-google-library-project.html (last visited Mar. 14, 2006).
45. Mary Rasenberger & Chris Weston, Overview Of The LibrariesAnd Archives Exception
In The Copyright Act: Background, History And Meaning 1, 1 (April 2005) (noting that, "libraries
and archives place primary importance on the value of providing access to their patrons")
http://www.loc.gov/sectionl08/docs/108background-paper.doc (last visited Mar. 12, 2006)
[hereinafter Rasenberger].
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the elite.4 6 By making the restricted resources of these libraries accessible
to anyone with a computer, Google's digitization project furthers the "equity of access" and "collective ownership" objectives of traditional libraries. As Mary Sue Coleman, President of the University of Michigan (one of
the Print Library's signatory institutions) intimates, digitized libraries will
lead to a "widening of human conversation comparable to the emergence of
mass literacy itself., 47 It is impossible to know exactly when "mass literacy" will be achieved, or whether brick-and-mortar libraries are equipped
to lead us there. With all their faults, digitized commercial libraries such as
Google's, however, bring us a giant step closer to that day.
The Print Library also benefits the "quality of people's research." On
this point, Coleman writes, "[i]magine what [digitized libraries] mean[] for
scholars and the general public, who, until now, might have discovered
only a fraction of the material written on a subject. '48 Here, Coleman is
touching on the Print Library's ability to direct scientists and researchers to
information they would not have found without access to a massive, easily
searchable database of obscure research. Certainly, being able to quickly
conduct an exhaustive search for (and actually find) material relevant to a
research project adds to the comprehensiveness and "quality" of such a project.
Further, the Print Library has similar applications for other levels of
education. For example, in the case of a pupil at "a small, impoverished
school - in America or anywhere in the world - that does not have access
to a substantial library but does have an Internet connection,, 49 the Print
Library places at the tips of her fingers a world of information otherwise
unreachable through traditional means. Although the specific applications
for primary and secondary education are beyond the scope of this note, the
possibilities here seem limitless.
Litwin also takes issue with the search mechanism itself, arguing that
the bibliographic data that Google retrieves is slanted by commercial interests (i.e., whether a work is included in a bibliographic entry depends on

46. On the issue of limited accessibility to most of the world's libraries, and Harvard's library in particular, Konrad Lawson writes, "I feel a deep sadness that these resources are not
available to everyone. I am delighted that Harvard and other similar institutions are opening up,
and if it takes a massive corporation to help them take the first step, then I welcome it with open
arms." Lawson, supra note 44.
47. Mary Sue Coleman, Riches We Must Share..., WASHINGTON POST, Oct. 22, 2005, at
A2 1,
available
at
http://www.washingtonpost.com/wp-dyn/content/article/2005/1 0/
21/AR2005102101451 .html) (last visited Mar. 15, 2006).
48. Id.
49.

Id.
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how "relevant" that work is to Google or another entity's bottom line),5 °
unlike the unbiased judgment of a librarians and scholars who have independently determined whether a work is relevant or significant enough to
include in a bibliography. 51 Note, however, that although Google has yet to
release its search algorithms and how they determine the "relevance" of
particular works, the data available indicate that they are clear of overtly
commercial bias. In a recent exposition of the Print Library's search system, Thomas Mann, Reference Librarian in the Main Reading Room of the
Library of Congress, uncovered several of its most notable flaws. The Print
Library's search function, Mann says, "fails to retrieve literature that uses
keywords other than those the researcher can specify," and "misses not
only synonyms and variant phrases but also all relevant works in foreign
languages. 52 Further,
Google software fails especially to retrieve desired keywords in contexts
segregated from the appearance of the same words in irrelevant contexts.
As a consequence of the design limitations of the Google search interface, researchers cannot use Google to systematically recognize relevant
books whose exact terminology they cannot specify in advance.53
The Print Library has various limitations in addition to those summarized above. However, those limitations and problems do not include commercial bias or a tendency to include irrelevant yet commercially viable
works at the exclusion of less commercially viable, but more relevant,
works. This is because Google's "relevance ranking" system is nothing
more than "set of algorithms for arranging the display of those 'hits' containing the exact words the searcher has specified. 54 What this translates
roughly into is that the relevancy of search results is determined by keywords entered by the user, not by the commercial viability of particular
works.
The problematic nature of the search software brings up a related issue: the "disintermediation" of traditional library specialists' services. Disintermediation involves "the substitution of 'software solutions"' for proThroughout the years, librarians have
fessional librarian services. 5
50. He acknowledges though that commercial concerns already "distort" the "discovery and
spread of truth," by "funding 'friendly' researchers, suppressing research they don't like, by directly spreading disinformation via the public relations industry, by influencing journalism with
advertising dollars, and by influencing people directly with dishonest advertising." Litwin, supra
note 37.
51. Id. (citations omitted).
52. Thomas Mann, Will Google 's Keyword Searching Eliminate the Need for LC Cataloging and Classification?, http://www.guild2910.org/searching.htm (last visited Mar. 18, 2006)
[hereinafter Mann].
53. Id.
54. Id.
55. Litwin, supra note 37.
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developed a practical yet complex system of subject cataloguing and classification that, unlike the Print Library, gives researchers "conceptual options
that are slightly different in their focus" (yet still directly relevant and useful) from the specific keywords used to conduct an online search through
Google. 56 These cataloguing systems allow researchers to recognize related sources whose terms they cannot think of beforehand. 57 Currently, it
does not seem likely that Google's searchable index will replace this "humanistic" and comprehensive cataloguing system. Thus, the value of this
system is not lost, and the Print Library has not displaced it.
The union of massive (yet imperfect) digitized collections and the current indispensable classification system presents a wonderful opportunity
for librarians to use their considerable skills and knowledge to help guide
the future use of these new digital resources, in whatever form they take.58
The challenge is finding a workable arrangement that congeals both systems.
In addition, if specialists were to embrace the Print Library, they could
perform an essential oversight function, ensuring that Google or other
commercial digitization projects remain ethical in their advertising strategies. This would entail overseeing the development of controls that would
compare and scrutinize search strings and correspondent results, or making
certain that search results are relevant to the user's inquiry as opposed to
being a list of irrelevant texts that Google or another commercial entity
wants to sell.
Although Google has not disclosed how much it estimates the Project
will cost, early projections indicate that it will cost around $750 million. 59
Although it is not clear whether Google directly or indirectly derives advertising revenue from the Print Library,6 ° it is to be expected that the Library

56. Mann, supra note 52.
57. Id.
58. Konrad Lawson, Rory Litwin: Critiqueof the Google Library Project, Munnin (Dec. 18,
2004) [referring to Litwin's essay as "a scathing critique of the new project to digitize some or all
of the contents of several major research libraries by Google"] available at
http://muninn.net/blog/2004/12/rory-litwin-critique-of-the-google-library-project
.html (last visited Mar. 14, 2006) [hereinafter Lawson].
59. Band, supra note 7, at 8. But see Hanratty, supra note 14, at 1 ("Over the next decade,
Google plans to add over fifteen million library volumes to its electronic index at an estimated
cost often dollars per book, or $150 million.") The reason for this discrepancy is that Google has
decided not to disclose how much it will be spending on the Library, and therefore all projections
up to this point have been speculative. See Band, supra note 7, at 8 ("Google has not disclosed
how much it estimates it will spend scanning books into its search index."). Also, Band based his
calculation on cost estimates of other digitization projects.
60. See Band, supra note 7, at 8 (concluding that "Google will receive no advertising revenue directly attributable to the inclusion of books in the search index, at least in the short term.")
See also Google, Library Project - An Enhanced Card Catalog Of The World's Books,
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would not be considered a sound business activity if it did not provide
Google a sufficient return on its investment. 6 1 But assuming arguendo that
Google does in fact derive enough revenue from the Print Library to at least
keep it viable, does that mean the Library impermissibly biases access to its
books? Or that it harms the markets of authors and publishers? The question should not merely be whether Google derives commercial benefit from
the Print Library. In the fair use context, we do not ask merely if there exists a commercial use or benefit.62 The relevant inquiry is whether that
commercial use translates into a commercial detriment to copyright holders. Analogously, in the library exception context, we must ask whether
commercialism and advertising bias how the commercial enterprise delivers information to users. But we do not ask this question, largely because of
the presumption that commercial enterprise does not further the objectives
of the library. 63 This presumption may need to be discarded in order to allow this very important innovation to achieve its purposes.
Thus, if digitized commercial libraries engender "mass literacy" and
access to information once enjoyed solely by the elite, then society may
need to tolerate a certain amount of commercialism in this area, so long as
the underlying information - and access to that information - remains uncompromised.
V. Privacy and Security
Citing the ALA's Library Bill of Rights, 64 Litwin writes that the "privacy of library users in their reading choices has long been held sacred in
the library world., 65 He continues, "in this world, the privacy of individual
citizens is understood as a precondition for their autonomous development

http://print.google.com/googlebooks/common.html#5 (stating, "[o]n Google Book Search pages
we offer links to popular booksellers where you can buy the book and, in the case of out of print
books, we offer links to used booksellers. These sites don't pay to have their links included, nor
does Google or any library receive money if you buy a book from one of these retailers.") (last
visited Mar. 19, 2006). But see generally Hanratty, supra note 14 (concluding that Google's advertising activities and commercial nature militate against a finding of fair use and disqualify it
from taking advantage of the library exception.).
61. Indeed, stock analysts have questioned the financial wisdom of the Print Library. Band,
supra note 7, at 8.
62. See Infinity Broad. Corp. v. Kirkwood, 150 F.3d 104, 109 (2d Cir. 1998); see also Hanratty, supra note 14, at 8.
63. This is not to say, of course, that we ignore commercial harm to authors. See note 125,
infra.
64. American Library Ass'n., Privacy: An Interpretation of the Library Bill of Rights,
http://www.ala.org/ala/oif/statementspols/statementsif/interpretations/privacy.htm
(last visited
Aug. 1, 2006).
65. Litwin, supra note 39; id. at n.5.
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and their freedom of thought"' '66 He then draws a distinction between the
library and corporate realms, saying that, "in the corporate world," information about "individuals as consumers - demographic information, interests, identities, choices - is a commodity that is bought and sold for the
purpose
of gaining an advantage in the great game of selling you more
67
stuff."

Litwin then points out that Google tracks a large amount of information about users' searches. 68 But then he admits that this information cannot be matched with user identities without the cooperation of Internet Service Providers (ISPs) or with other commercial sites that share data. 69 To
be sure, he writes, "at present, this identifying information isn't shared with
Google. 7 ° So, one must ask, if Google has yet to compromise the privacy
interests of its users - although they would not have been able to do so
without the cooperation of other entities - where is the privacy issue? Litwin, recognizing this, argues that, although Google does not currently share
user information with other corporate entities or the government, "the potential and motive are both there, and the public mood is complacent and
compliant.", 71 He then concludes, "[w]hen the ultimate of aim of the disposition of these works shifts from that of enlightenment
to that of making
72
money, privacy is one major value that is lost.
This is not necessarily so, at least in the case of the Print Library,
because all indications tell us that Google's focus is still on bringing relevant information to users who seek it - even though the Library is undeniably a corporate enterprise.
Further, recent events show that Google is serious about protecting the
privacy of its users. In February of this year, Google rebuffed a Justice Department subpoena demanding that it turn over user search records.7 3 The
Justice Department intended to use those records as part of an ongoing legal battle over an Internet pornography law.74 The same demands were

66. Litwin, supra note 37.
67. Id.; see also id. at n.6.
68. Litwin, supra note 37. Litwin also cites to http://google-watch.org, a website that monitors Google operations.
69. Litwin, supra note 37.
70. Id.
71. Id.
72. Id.
73. Declan McCullagh, Google to feds: Back off, CNET News.com (Feb. 17, 2006),
http://news.com.com/Google+to+feds+Back+off/2100-1030_3-6041113.html?tag=nl (last visited
Mar. 15, 2006) [hereinafter McCullagh].
74. Id.

2006]

DIGITIZED SCHOLARSHIP AND THE "LIBRARY" CONCEPT

made of Google's rivals, who ultimately acquiesced, to varying degrees.7 5
Google refused to give the records to the government because it would be
harmful to Google's bottom line to release its patrons' private information.
To Google, protecting the privacy interests of users is a business necessity.
Google articulated this point in its opening brief in the case, saying:
[i]f Google is forced to compromise its privacy principles and produce to
the Government on such a flimsy request, its search query and URL data,
Google will, without a doubt, suffer a loss of trust among users.
Google's success can be attributed in large part to the high volume of
Web users attracted to Google.com every day. The privacy and anonymity of the service are major factors in the attraction of users - that is, users trust Google to do right by their personal information and to provide
them with the best search results. If users believe that the text of their
search queries into Google's search engine may become public knowledge,77it only logically follows that they will be less likely to use the service.
Google's business model is "heavily dependent on trust" - trust that
"personal information is safe with Google, trust that searches are anonymous, trust that the company truly does no evil. 78 If Google decides to
compromise the privacy interests of its patrons, that trust will be lost, and
those patrons will naturally refrain from engaging Google's services. And
to the extent that user traffic corresponds positively with advertisement
revenues, it is in Google's best interest not to let that happen.
In this way, commercialism protects rather than compromises the privacy interests of Google Print Library patrons. Litwin writes that the
"strong privacy ethic of libraries militates against the misuse" of library records. 79 Analogously, in the case of the digitization project, a strong business ethic militates against the misuse of Google Library patrons' search
records.
Several rights-holders have expressed concern about the security of
digitized copies in Google's index. 80 They complain that someone could
hack into the index and upload the digitized books onto the Internet, where

75. Howard Mintz, Feds After Google Data Records Sought In U.S. Quest To Revive Porn
Law, MERCURY NEWS, Jan. 19, 2006, http://www.siliconvalley.com/mld/siliconvalley/
13657386.htm (last visited Mar. 15, 2006).
77. McCullagh, supra note 73.
78. David H. Holtzman, GuardingGoogle's DataBanks: The More Info The Company Accumulates, The More Unwanted Legal Attention It Will Draw. What's More, Its Brand Could Suffer
Damage
As
Well,
BUSINESS
WEEK,
Mar.
14,
2006,
http://www.businessweek.com/technology/content/mar2006/tc20060314_773335.htm (last visited
Mar. 14, 2006).
79. Litwin, supra note 37.
80. Band, supra note 7, at 10.
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they would be publicly available. 81 However, Google has a significant incentive to protect the security of its index: it does not want to see its $750
million investment dissolve.82 For this reason, Google protects all the
books hosted on Google's servers with the same technology that it uses to
protect its search data.83 Further, given the ease of digitizing any single
book purchased in a bookstore or borrowed from a library, it is not clear
why anyone would bother to hack into the Google index to access digitized
books. 84 In addition, Google disables the user's print, save, cut and copy
functions on the text display pages so that the user is only able to read the
information on the screen, which significantly limits the ability to upload
entire works onto the Internet.8 5
VI. The Library Exemption

86

The purpose of copyright law, as stated in Article I, § 8 of the Constitution, is to "Promote for Progress of Science and the useful Arts, by securing for limited Times to Authors ...the exclusive Right to their respective
Writings... ,87 These provisions provide authors incentives to publish
and disseminate their scholarly works.88 To best serve the public interest in
dissemination of works, copyright law also balances the exclusive rights of
creators and publishers against the interests of information-seekers and
those who provide access to works by providing certain exceptions to the
authors' exclusive rights, including provisions such as fair use and the section 108 exception for libraries and archives. 89 Depending on their position
on the knowledge chain, rights-holders and libraries will have varying per-

81. Id.
82. Id.
83. Google,
Google
Book
Search,
http://print.google.com/services/print-tour/
print4.html (last visited Mar. 15, 2006).
84. Id. Certainly, it should be noted that the time saving aspects of having a digitized collection on the Internet to steal from as opposed to having to physically go to a library or bookstore
provide some incentive.
85. See Google Library FAQs, supra note 16. Further, Band writes, "[a]nd even if someone
were to hack into Google's search index, the information would be formatted in a manner that
facilitates word search, not distribution of full text, i.e., the search index does not consist of pdf
files." Band, supra note 7, at 10.
86. The fair use, implied license and "de minimis" defenses to copyright infringement have
been discussed by other writers. See generally Band, supra note 7, Hanratty, supra note 14. This
note does not devote a substantial amount of discussion to those defenses. In addition, Hanratty
conducts a brief library exemption analysis in her article, but reaches different conclusions. See
Hanratty, supra note 14, at 4-6.
87. U.S. Const. Art. I,§ 8,cl.8.
88. See Rasenberger, supra note 45, at 1.
89. Id.
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spectives on how to "calibrate the balance so that the purposes of copyright
are best achieved." 90
The Copyright Act exempts libraries and archives from copyright infringement liability provided certain requirements are met. For a library reproduction to be non-infringing, it is required that: 1) it be a single copy, 2)
it be made by a library or archive or its employees acting within the scope
of their employment, 3) it not be associated with any commercial purpose,
4) be copied from a collection that is open to the public or at least all researchers, and 5) it include a notice of copyright. 91 Reproductions are further limited to unpublished works for archival or damage and replacement
purposes. 92 Later amendments to subsection 108(b) permit a library or archive to make up to three copies or phonorecords for preservation and security purposes or for deposit for research use in another library or archives.9 3
The traditional objective of libraries is to educate patrons and promote
scholarship and research.94 Naturally, they view copyright issues with the
public's need for uninhibited information flow in mind. 95 Copyright holders, on the other hand, place primary importance on the value of exclusive
rights for information-creators, stressing that without incentives to create,
the amount and quality of creative works available to the public will be
significantly diminished. 96 The challenge for lawmakers since the inception of the copyright law has been to adequately address these interests in
97
the face of rapidly evolving duplication technologies.
The debate was officially revived when on February 9, 2006, the Register of Copyrights announced that the Section 108 Study Group of the Library of Congress was holding public roundtable discussions relating to the
exceptions and limitations applicable to libraries and archives under section
108 of the Copyright Act. 98 Those questions arise under the general topic
"Eligibility for Section 108 Exceptions," and they are: (1) should further

90. Id.
91. 17 U.S.C. § 108(b)-(e) (2000); H.R. REP. NO. 94-1476, at 74, reprinted in 1976
U.S.C.C.A.N. 5659 at 5688.
92. H.R. REP. No. 94-1476, at 75-76.
93. See Band, Jonation, The Digital Millennium Copyright Act, at http://www.arl.org/
info/ftn/copyfband.html, last accessed October 8, 2006. See also 17 U.S.C. § 108(b)-(e).
94. Rasenberger, supra note 45, at 1
95. Rasenberger, supra note 45, at 1
96. Id.
97. Id.
98. Federal Register, LIBRARY OF CONGRESS, Copyright Office Section 108 Study Group:
Copyright Exceptions for Libraries and Archives AGENCY: Copyright Office, Library of Congress ACTION: Notice Of Public Roundtables With Request For Comments, available at
http://www.copyright.gov/fedreg/2006/71 fr7999.htm (last accessed Feb. 9, 2006).
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definition of the terms "libraries" and "archives" (or other types of institutions) be included in section 108, or additional criteria for eligibility be
added to subsection 108(a)? (2) What would be the benefits or costs of
limiting eligibility to institutions that have a nonprofit or public mission, in
lieu of or in addition to requiring that there be no purpose of commercial
advantage? (3) Should non-physical or "virtual" libraries or archives be
included within the ambit of section 108? (4) What are the benefits of or
potential problems of doing so? 99 An exhaustive examination of each of
these questions is beyond the scope of this note. Since they are related, the
remainder of this note combines them in order to touch on each question
while staying within the theme of redefining the library concept.
A.

A Glimpse into the Evolution of Library Copying Technology and the
Law

During the decades preceding the 1976 Copyright Act, attempts to
carve out a legislative exception for library copying proved futile.' ° In
1935, Congress considered various proposals to incorporate a library provision into the ratifying legislation, but they did not take any action on
them.' 0 ' A similar fate met bills introduced in 1940 and 1944.102 By the
1960s, copying technologies had seen significant advancement, increasing
the methods and ease by which libraries could serve the public, and the
methods and ease by which copyrights could be infringed. 10 3 By this time,
publishers and libraries were finding the Gentlemen's Agreement of 1935,
the first agreement between publisher and library groups that set limits on
copying activities, unworkable. 0 4 In subsequent years, technological advances increased dramatically the amount of photocopying by libraries and
technology increased, so did the fervor
their patrons. 0 5 And as the copying
0 6
photocopying.'
over
debate
the
of
Consequently, in 1955, Congress asked the Copyright Office to pre07
pare a series of studies and reports on the current state of copyright law.
These reports, stressing scholarship and research, served as the basis for the
eventual overhaul of the Copyright Act. 10 8 In June of 1961, the Register of

99.
100.
101.
102.
103.
104.
105.
106.
107.
108.

Id.
Rasenberger, supra note 45, at 8.
Id.
Id. at 9-10.
Id. at 10.
Id.
Rasenberger, supra note 45, at 10.
Id.
Id. at 11, n.51.
Id. atn.ll.
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Copyrights published a massive report on copyright reform, which included
a proposal for a legislative solution to library copying. 0 9 The Register said
that a legislative revision was necessary because the growing uncertainty
over the limits on fair use was negatively affecting researchers and undermining intellectual progress." ° The Register stressed, in addition, that
"photocopying should not be permitted where it would compete with the
publisher's market.""' Thus, the Register recommended a blanket licensing system for businesses making copies, and limited copying privileges for
libraries, stressing again the virtues of research and scholarship," 2 and ensuring that authors were properly compensated for the use of their works.
Library representatives dissented, arguing that the codification of
copying rules presented a "great danger" because it would "freeze what
was allowable" at the very moment that technology was seeing significant
advancement. 1 3 The Copyright Office ultimately agreed, stating that, "at
the present time the practices, techniques, and devices for reproducing visual images and sound and for 'storing' and 'retrieving' information are in
such a state of rapid evolution that any specific statutory provision would
be likely to prove inadequate, if not unfair or dangerous, in the not too distant future."' ' 14 Such cautiousness was typical among legislators throughout
much of copyright history. What lessons does this brief glimpse into the
history of section 108 provide for the current dispute?
Currently, section 108 does not define "libraries." '" 5 However, legislative materials accompanying the Copyright Act of 1976 are instructive on
this point. The 1976 House Report, for example, states that "a purely commercial enterprise could not establish a collection of copyrighted works,
call itself a library or archive, and engage in for-profit reproduction and
distribution of photocopies." ' 1 6 Not surprisingly, this definition disqualifies "purely commercial enterprises" from taking advantage of the section
108 exception. One might surmise that the authors of this limitation were
not sufficiently circumspective of the implications that developing technologies would have for the "library" concept, and therefore settled on a
definition they thought would suffice given the realities of the day and
109.

Id. at 12 (citing REPORT OF THE REGISTER OF COPYRIGHTS ON THE GENERAL REVISION

OF THE U.S. COPYRIGHT LAW (1961)).
110. Rasenberger, supra note 45, at 12.
111.

Id.

112.

Id. at 13.

113. Id. at 14 (citing the statement of William H. Hogeland, Jr., Joint Libraries Comm. on
Fair Use in Photocopying, Sept. 14, 1961).
114. Id. at 13 (citing the statement of Joseph A. McDonald; Smith, Hennessey & McDonald,
Sept. 14, 1961).
115.

Id. atn.144

116.

Id.; H.R. REP No. 94-1476, at 74(1976).
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foreseeable future possibilities. And how could they be adequately circumspective being decades removed from the advent of the Internet, a completely unexpected revolution in itself. It seems, though, that this definition
places too much emphasis on the act of copying itself and the circumstances under which it takes place, and too little emphasis on whether the
commercial enterprise furthers the objectives of the library while respecting
the financial interests of publishers and authors.
As stated earlier, a certain amount of commercialism may need to be
tolerated if it substantially furthers the original objective of "libraries,"
namely, scholarship and information dissemination. This requires an expansion of the concept to include commercial enterprises such as Google
whose aim and effect is the radical democratization of access to information. Such re-conceptualizations have become increasingly necessary in an
Internet age that has forced us to re-examine or discard completely our traditional notions of business and education.
So does the 1976 House Report definition "freeze potentially detrimental measures into our laws for years to come and to remove any impetus for thorough consideration of this issue"?' 17 It would seem so, and recent case law interpreting section 108, though scant,' 1 8 appears to remain
true to the meaning of the 1976 declaration. In Pacific & Southern Co. v.
Duncan,"19 the Eleventh Circuit noted, albeit in a footnote, that a commercial organization that videotapes television news programs and sells the
tapes is not an "archive" within the meaning of section 108.120 In 1991, the
court in United States v. Moran indicated that a commercial video rental
store does not operate as a library or archives, and thus cannot make unauthorized replacement copies of copyrighted works under section 108.121
Several important facts about these cases should be noted. Unlike the
Print Library, neither the commercial video store in Moran nor the commercial newspaper clipping service in Pacific & Southern Co. had as their
ostensible or stated purpose the worldwide diffusion of information. Nor
can it fairly be said that "democratization" of access to valuable stores of
information was the ultimate effect of those commercial enterprises' copying activities. And indeed, neither case involved the Internet, which presumably would have affected how those defendants were viewed by the
courts. It is thus consistent with the history of section 108 to say that those
117. Rasenberger, supra note 45, at 14 (citing the statement of William H. Hogeland, Jr.,
Joint Libraries Comm. on Fair Use in Photocopying, Sept. 14, 1961).
118. Id. at 24 (saying that published judicial interpretations of section 108 are "scant.")
119. 744 F.2d 1490, 1490 (llth Cir. 1984)
120. Id. at 1494 n.6 (11 th Cir. 1984); see also Rasenberger, supra note 45, at 24, n. 144.
121. United States v. Moran, 757 F. Supp. 1046, 1051 (D. Neb. 1991); see also Rasenberger,
supra note 45, at 24, n. 144.
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businesses should not be able to take advantage of the library exception because their objectives seem entirely commercial and they harm the markets
of rights-holders. It is not, however, consistent with that history to say that
the digitized Print Library, whose aim and effect is to educate the masses,
should not be able to benefit from the same copying protections provided to
traditional brick-and-mortar libraries under section 108. In this way, the
1976 definition may prove quite "dangerous" for Google digitization project, and more importantly, for virtual libraries and the value they provide
to citizens.
Further, the Senate Report to the Digital Millennium Copyright Act,
enacted less than a decade ago in 1998, reiterates the 1976 limitation, reminding us that, "just as when section 108 of the Copyright Act was first
enacted, the term 'libraries' and 'archives' as used and described in this
provision still refer to such institutions only in the conventional sense of
entities that are established as, conduct their operations though, physical
premises in which collections of information may be used by researchers
and other members of the public. 122 As the usage of the word "conventional" suggests, the authors of this statement sought to remain true to the
1976 limitation and the traditional understanding of the library: the physically accessible, non-commercial premises where people converged to educate themselves. It seems like this definition, then, is a remnant of the past.
The Print Library has forced us to shed our traditional understanding of
how we disseminate knowledge in the name of scholarship and research.
The educational world is "virtual" now, and copyright law should reflect
this. Thus, to the extent that the 1976 definition of "library" has been solidified into the law and reinforced by subsequent cases and legislative
statements, perhaps it is time to expand it.
In the fair use context, mere commerciality does not disqualify a use
from protection under the copyright law. In Kelly v. Ariba Soft, a fair use
case, the court found that the defendant search engine's commercial copying activities did not militate against a finding of fair use, because those activities did not "supplant[] the need for the originals," and most importantly, they "benefited the public by enhancing information gathering
techniques of the internet." This reflects the "balancing of the equities"
type of approach that courts have consistently used in the fair use context.
Courts have repeatedly said that "[f]air use is an 'equitable rule of reason,'
which is to be applied in light of the statute." '123 This means that we must
balance the rights of copyright owners against the public good, with an eye

122. Rasenberger, supra note 45, at 24, n. 144; S. REP. NO. 105-190, at 62 (1998).
123. Sony Corp. v. Universal City Studios, Inc., 464 U.S. 417, 448, (1984) (quoting H.R.
REp. No. 94-1476, pp. 6 5 - 6 6 ).
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toward the original objectives of the copyright law, which are to
"[p]romote for Progress of Science and the useful Arts, by securing for limited Times to Authors... the exclusive Right to their respective Writings .. ,,124 It is difficult to think of a reason why this balance approach

should not be used in the library exception context, although it is necessary
to act cautiously in this area. Here, the Print Library substantially furthers
the goals of the Copyright Act, and it does not appear to negatively affect
the delivery of information to users. Further, it respects the financial rights
of rights-holders, and does not seem at this point to pose a threat to their
markets.125 But as the law currently stands, Google cannot take advantage
of the library exception, even though it furthers all of the objectives that the
exception was intended to protect. Thus, the terms "libraries" and "archives" may need to be broadened to include commercial enterprises with
public missions such as Google's Print Library. The benefits of doing so
are substantial, as are the costs of not allowing such projects to fall under
the scope of the exception.
Another option would be to apply balance a test, the first part of which
asks whether the virtual library is commercial in nature. If it is, then the exception will not apply unless the virtual library proves that 1) it has a public
purpose, and 2) it does not adversely affect the financial interests of rightsholders, nor bias the scholarship process. A simple test, sure, but it may be
necessary to insure that commercial yet useful collections such as the Print
Library are not needlessly eliminated.
B.

Additional Criteria/Limitations

The legislative history of the Copyright Act sheds some light on the
requirement that copies must be made by the library or archive or one of its
employees. The House Report accompanying the Copyright Act of 1976
states that the library exemption does not permit "a non-profit institution,
by means of contractual arrangement with a commercial copying enter-

124. U.S. Const. Art. I, § 8, cl. 8
125. Importantly, the mechanics of the Print Library indicate that it does not harm the financial interests of rights-holders; rather, it significantly helps them sell books. The Print Library
focuses user inquiries by using an algorithm that determines whether a book is relevant to a user's
search. Band, supra note 7, at 5. This is particularly important for a vast majority of books that
are not well publicized by their publishers or authors. See id. The Print Library quickly finds
these books and gives the user information as to where the book can be borrowed or purchased.
See id. Google's virtual library makes finding these obscure books not only possible, but also extremely simple, quick and efficient, thereby decreasing the time between identification of a relevant book and receipt by the author of the proceeds from the sale of that book. See Id. Users can
now quickly identify a particular book online, and then go borrow it from a library or buy it from
a vendor. See Id. In this way, the Print Library furthers the financial interests of rights-holders.
See Id.
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prise, to authorize the enterprise to carry out copying and distribution functions that would be exempt if conducted by the non-profit institution itself."' 126 This in itself reflects the notion that commercialism necessarily
harms authors' markets or impermissibly influences the scholarship process. Further, this limitation is codified under section 108(a), which disallows libraries from
hiring commercial copying services to handle their
27
copying needs.1

Although sections 108(a) and (b) may permit a library to make a digital copy of a work for archival purposes, they are not likely to permit the
library to commission a commercial entity like Google to make the copies
for them. This view finds support in cases such as Princeton University
Press v. Michigan Document Services, Inc., 128 and Basic Books, Inc. v.
Kinko's Graphics Corp.,' 2 9 where the courts held that commercial copy
centers could not claim that their photocopying of course-packs constituted
a non-commercial use.13 0 Importantly, the court in Basic Books noted in a
footnote that Section 108 of the House Report accompanying the Copyright
Act made it clear that the copying enterprise was not authorized to carry
out copying and distribution functions that would be exempt if conducted
by the non-profit institution itself. 13 In these cases, however, the copy centers often made hundreds of copies of a single work in a manner that
amounted to unfair exploitation of the monopoly privilege that belonged to
the owners of the copyright.3 2 This is not the purpose or effect of the Print
Library.

126. H.R. REP. No. 94-1476, supra note 116 at 74.
127. 17 U.S.C. § 108(a).
128. 99 F.3d 1381, 1381 (6th Cir. 1996)(en banc). See also Band, supra note 7, at 17 n.42.
129. 758 F. Supp. 1522, 1522 (S.D.N.Y. 1991). See also Band, supra note 7, at 17 n.42.
130. Band, supra note 7, at 17 n.42.
131. 758 F. Supp. at 1546 n.23 (noting, "[b]y analogy, Section 108 of the House Report, entitled "Reproduction by Libraries and Archives," provides that: it would not be possible for a nonprofit institution, by means of contractual arrangements with a commercial copying enterprise, to
authorize the enterprise to carry out copying and distribution functions that would be exempt if
conducted by the non-profit institution itself). This comes as close to approximating the present
circumstance as anything plainly stated in the legislative history and supports persuasively plaintiffs' argument that Congress did not intend to permit Kinko's to act as an agent of the colleges to
conduct the volume of copying shown in this suit.") (internal citations omitted).
132. Band, supra note 7, at 17 n.42; Princeton, 99 F.3d at 1386. In dissent, Judge Boyce F.
Martin, Jr. says, "[i]n limiting the right to copy published works in the Copyright Act, Congress
created an exception for cases like the one before us. When I was in school, you bought your
books and you went to the library for supplemental information. To record this supplemental information, in order to learn and benefit from it, you wrote it out long-hand or typed out what you
needed -not easy, but effective. Today, with the help of free enterprise and technology, this fundamental means of obtaining information for study has been made easier. Students may now routinely acquire inexpensive copies of the information they need without all of the hassle. The trend
of an instructor giving information to a copying service to make a single set of copies for each
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As Band notes, Google will be making just one copy of any given
work for a library in a way that does not displace the monopoly privilege of
rights-holders. 133 Further, he says, if a library is permitted under section
108(b) to make copies of an unpublished work for preservations purposes,
34
surely it can retain a preservation specialist to make those copies for it.'
Ultimately, the library copy is ancillary to the index copy; Google makes
the library copy as consideration for obtaining access to the book for the
purpose of making the index copy - not to35usurp the privilege of copyright
holders to make money from their works. 1
C.

Systematic Copying

In December of 1975, the House and Senate held a "gargantuan" 18
days of hearings, 36 the focus being the new "systematic copying" technology, and a certain revision bill, which restricted the right of libraries to engage in "systematic reproduction or distribution of single or multiple copies" of copyrighted works. 137 A bit vague in its terms, libraries complained
that it was "impossible to determine exactly" what this limitation meant,
and that it had the potential to bar various essential interlibrary loan functions. 138 Publishers praised the systematic copying ban, and argued that
unauthorized systematic copying was identical to "piratical reprint republication," and that a ban was critical if "the economic viability and continuing creativity of authorship and publishing" were to be protected. 139 The
House Judiciary Committee ultimately agreed with the library groups, and
in 1976 added a proviso to section 108, which allowed libraries and archives to participate in interlibrary arrangements so long as those activities
did not have as their purpose or effect40the substitution for a subscription to
or purchase of the copyrighted work. 1
This history makes clear that the intent of the "systematic copying"
ban was to preserve the "economic viability and continuing creativity of
authorship and publishing." The Print Library furthers these objectives in a
sense by increasing the demand for books, 14 1 which preserves the economic

student
enforce
133.
134.
135.
136.
137.
138.
139.
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141.

for a small fee is just a modem approach to the classic process of education. To otherwise
this statute is nonsensical. I therefore dissent." Id. at 1394 (Martin, C.J., dissenting).
Band, supra note 7, at 7.
Id. at n.42.
Id.
Rasenberger, supra note 45, at 20.
Id. at 19.
Id. at 20. One of those functions was to maintain the essential interlibrary loan program.
Id.
Id.at 21.
See Band, supra note 7, at 7.
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viability of creating a work of authorship. But this does not end the inquiry,
for other language in the legislative history indicates that the systematic
copying bar was designed to preclude an individual from requesting different parts of a copyrighted work over a period of time to eventually obtain
the entirety of the work, even for personal study. 142 Here, Google only allows users to view small snippets of text at a time, which makes such an
effort impracticable, if not impossible. In addition, Google disables cut,
copy and print functions on a users computer, which makes it almost impossible to compile different parts of a work over time. Taken together,
these features serve the original objectives of the systematic copying ban.
VII. Conclusion
The Google Print Library stands to benefit scholarship and research
substantially. However, its unabashedly commercial nature seems to disqualify it from the traditional protections afforded to brick-and-mortar libraries under the current copyright law. This is largely because the current
law disfavors commercial use of works under copyright. Courts have recognized, though, that to further the aims of copyright law, a balance must
be reached between the rights of authors and the public's need for access to
creative works. Thus, it has been accepted - in the fair use context - that
mere commerciality does not by itself disallow an entity from seeking protection under the copyright law; the relevant inquiry is whether the commercial use harms the author's market. This same type of thinking has not
been adopted in the library exemption context, although it seems equally
applicable.
The questions posed by a balance approach to the library exemption
are slightly different from those in the fair use context. Although the market for authors' works is still quite relevant, we must also ask whether the
commercial, digitized library biases or compromises access to its database
of information, and whether it keeps intact users' right to privacy and ability take part in the universal "quest for truth." The Print Library substantially furthers these objectives, and it does not seem to harm the markets of
authors or publishers. Indeed, it helps those markets by increasing the demand for works. Yet, the current law does not protect the Print Library
from copyright infringement liability. And it will remain this way unless
the current law is revised to "reflect the spirit of innovation" that the copyright laws were designed to protect, by expanding the scope of the "library"
or "archives" under section 108 to include commercial digitization projects
such as the Print Library.
142. David Nimmer, Nimmer on Copyright § 8.03(E)(2)(f)(i) (Mathew Bender & Co. ed.
Lexis 2004).
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